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The premise that underlies Pierre’s position on Canadian regulation is “if it ain’t broke, 

don’t fix it”.  The status quo works efficiently, based on testimony from the World Bank 

and the OECD, and the efforts of the CSA to introduce the Passport System to the 

marketplace.   

 

I beg to differ.  With acknowledgements to the CSA for its efforts in delivering Passport 

and the regulatory innovations for small business capital-raising, the system is broken 

and badly in need of repair.  Or more to the point, the regulatory system doesn’t work as 

efficiently as it should to make our markets safe and competitive. 

 

The system needs fixing and the starting point is structural reform to create a single 

regulator for Canada.  The turmoil in global markets has brought home the fact we don’t 

have, and we need, a regulator with a national perspective that carries out proactive 

surveillance of market activity to assess the adequacy of rules and regulations, and make 

timely regulatory adjustments, in response to new products -- particularly mutating 

structural products, changes in market liquidity, unregulated market entrants, the 

behaviour of key third-party participants such as rating agencies, market transparency and 

other factors, to mitigate systemic risk and foster competitive markets. 

 

Second, Canada has a poor record of securities enforcement, a problem that can be traced 

in a significant way to our multi-jurisdictional system.  It is true federal governments, 

together with the courts, judiciary, police and IMETs teams, have failed to enforce the 

white collar criminal code.  But the provinces can enforce criminal statutes in their 

legislation and have done so effectively from time-to-time, notably in Quebec with the 

Norshields decision.  But why not more frequently, particularly with the shortcomings of 

federal enforcement?  This can probably be traced to limited resources and expertise.   

 

Most illegal schemes in the capital markets are interjurisdictional in nature.  The 

Commissions have been reticent to describe efficiency gains in interjurisdictional 

enforcement.  How extensive have they been and what are they?  What are the protocols 



for information sharing?  How are enforcement actions coordinated among the 

jurisdictions?  For example, which jurisdictions go first in an investigation?  Are there 

time lags between jurisdictions?  Who leads the investigations?  Are there benefits to 

multiple investigations or do jurisdictions collaborate to achieve a single investigation?  

We have no conclusive answers to these questions, but one thing is clear.  No matter the 

efficiency gains in the enforcement process, a single regulatory regime would be far more 

efficient. 

 

We need to improve the cost-effectiveness of regulation by moving to more principle-

based regulation and reliance on market outcomes.  This regulatory advancement is 

unlikely to happen in a multi-jurisdictional system because it will require consensus on 

the key principles and fundamental rules.  More to the point, compliance in a principle-

based regime relies heavily on the judgment and discretion of the regulators -- adapting a 

“problem-solving culture, discipline, leadership and an “adult-to-adult” relationship with 

the regulated community”, to quote one regulator.  Unfortunately, a multi-jurisdictional 

regime is unlikely to achieve a common culture and uniformity in compliance approach 

to enforce a principles-based regime. 

 

Finally, a multi-jurisdictional system means no single voice that speaks on behalf of 

Canada.  This may not be a serious handicap at IOSCO meetings, but it has cost Canada 

dearly.  The SEC decision to select the Australian capital markets as a pilot project for 

the proposed mutual recognition system, overlooking the obvious candidacy of Canada, 

reflects the SEC preference for dealing with one regulator.   
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The Passport System is a positive step in our capital markets and the CSA deserves credit 

for their efforts.  But the Passport is not the panacea for needed capital market reform.  

Despite a valiant effort, the Passport System has not achieved a harmonized regulatory 

system for Canada.  First, Ontario, the largest capital market, is not a participant.  

Second, the system fails to achieve uniformity in several key areas:  brokers still need to 

register in local jurisdictions; the Exempt Market Dealer registration category does not 



apply in British Columbia and Manitoba; and the “business trigger” determining firm 

registration does not apply in Manitoba.   

 

Further, the Passport System has not been extended to other areas that could enhance 

regulatory efficiency.  For example, the individual commissions have oversight and audit 

responsibility for the self-regulatory organizations, often resulting in a regional 

perspective on SRO operations.  This has restrained the SROs from exploiting operating 

efficiencies of their national structure.  A Passport concept that delegated SRO audit 

authority to a single jurisdiction, say relying on a permanent CSA audit team, would 

bring a national perspective to the SRO audit and given operational flexibility to the self-

regulatory organizations.  The SROs play a key role in managing systemic risks in our 

marketplace. 

 

Pierre also draws out statistics and testimony that supposedly endorse the existing 

Canadian regulatory system and its capital-raising prowess.  The conclusion would be the 

status quo is satisfactory.  I have several comments.  Even if the evidence were true, and I 

dispute all of it, those comments would still not justify Canada sitting on its laurels and 

accepting the status quo regime.  It is a tough competitive world out there and we need to 

engage in continuous reform of regulatory content and structure to be the best that we can 

be.   
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And now to the second point.  The evidence brought forward to justify the status quo is 

misleading and disingenuous to this debate.  The World Bank study that ranked Canada 

third in terms of investor protection is based simply one criteria:  the protection of 

minority shareholder rights in related party transactions.  It has nothing to do with 

conventional securities regulation.  Second, the OECD study that ranked Canada second 

in the quality of overall securities regulation is similarly irrelevant to the debate.  The 

OECD judged Canada on four factors:  the enforceability of contract law, the rights of 

borrowers and lenders, the efficiency of bankruptcy proceedings and investor protection, 

again in the context of protecting minority shareholder rights.   This ranking has nothing 

to do with validating the existing multi-jurisdictional regulatory regime.  More to the 
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point, the IMF, both in a speech by Managing Director Rodrigo Rato, and the IMF Report 

on Canada  in 2007, explicitly recommended Canada move to a single securities 

regulator. 

 

Pierre quotes two studies that support the contention the cost of equity capital is lower in 

Canada than in the United States.  One study was conducted by the Bank of Canada.  

This study was recently updated by one of the authors and reverses its conclusion, now 

stating the cost of equity capital for Canadian business is 20-40 basis points higher than 

U.S. firms in 1988 – 2006.  This outcome is reinforced by other studies.  For example, the 

CSA studied the cost of capital-raising by business in Canadian capital markets.  The 

study concluded business pays significant costs for raising capital in multiple 

jurisdictions -- in particular small business financing costs increase by 7.5% for each 

additional jurisdiction included in the capital-raising process.   

 

I am convinced the single regulator concept is the right answer for Canada.  The 

arguments for the status quo are like so many straw men that fall down under scrutiny.  

The real challenge is to effect the transition to a single regulator that avoids duplication 

and market dislocations.  By the way, there is no reason to suggest the introduction of a 

single regulator to Canadian markets will occur without the withdrawal of the provinces 

from securities regulation.  I believe an efficient transition process to a single common 

regulator will occur if governments exhibit the collective will to do what is in the 

interests of Canadian capital markets, and importantly Canada investors and companies.  

I further believe recent developments in capital markets will place greater momentum and 

urgency behind the single regulator concept. 

 


