


Marcel Boyer

Vice president and chief economist of the Montreal Economic Institute
Emeritus professor of economics at the University of Montreal
Fellow at the CIRANO, CIREQ and C.D. Howe Institute

Union certification:
Developing a level playing field
for labour relations in Quebec

Montreal Economic Institute Research Paper

September 2009

Montreal
Economic
Institute

Ideas for a More Prosperous Nation



Table of contents

EXECUTIVE SUMMARY . 5
INTRODUCTION . .o e e s 7
1. UNIONIZATION IN CANADA AND OTHER DEVELOPED COUNTRIES .................... 9
2. COMPARISON OF CURRENT UNION CERTIFICATION SYSTEMS . ........ ... ... ..... 14

3. ARGUMENTS FOR AND AGAINST UNION CERTIFICATION
THROUGH SECRET BALLOTS OR CARD CHECKS . ... ... . e 17

4. ANALYTICAL REVIEW OF LABOUR REPRESENTATION:
UNION VS. NON-UNION ALTERNATIVES .. ... 23

5. THE RELATIVE ECONOMIC PERFORMANCE OF QUEBEC,
THE REST OF CANADA AND THE UNITED STATES: GROWTH,

JOB CREATION AND PRIVATE INVESTMENT .. ... s 27
CONCLUSION . L 34
REFERENCES . .. 36

ABOUT THE AUTHOR .. o e 37



Union certification: Developing a level playing field for labour relations in Quebec

Executive Summary

In votes of various types,
such as elections and referen-
dums, the secret ballot is seen as a
way of guaranteeing that voters
are protected from pressure or
intimidation and of ensuring that
the vote represents their true
opinion. However, this is not the
approach used in labour relations
in Quebec and elsewhere: the
outcome of a union certification or
a strike vote may be determined by
a less rigorous process that involves
canvassing workers to get signatures or a show of
hands in favour of a strike. This procedure may
alter workers’ true will and favour labour
relations disputes, putting economic growth and
investment at risk.

The objective of this research paper is to
examine reform options for the union
certification process in Quebec. To this end, we
begin by presenting an overview of the state of
unionization in Canadian provinces and in
other developed countries. We then compare
the different union certification systems in
North America and the arguments for and
against each of these systems, focussing
especially on the advantages and disadvantages
for interested parties. We also analyse non-
union forms of employee representation as an
alternative to unionism. Finally, we present a
portrait of the relative economic performance
of Quebec compared to the rest of Canada and
to the United States, which is obviously
influenced by the particular position of Quebec
with regard to labour relations. We conclude
that it is crucial that our businesses can compete
on a level playing field with the businesses of
our main trade partners, making a reform of
our labour relations legal framework necessary.

Union certification:
Developing a level playing field

for labour relations in Quebec

~

The scope of Quebec’s econo-
mic lag can be shown concretely as
follows: (i) in the 1981-2007
period, only 16.9% of Canada’s
new full-time jobs were created in
Quebec; (ii) if, during the 1981-
2007 period, Quebec had created
jobs at the same pace as the rest of
Canada and the United States, it
would have created 224,190 jobs
more than the 1,062,000 jobs
actually created; (iii) for Quebec’s
employment rate (59.7% for 2000-
2007) to reach that in the rest of Canada and the
United States (63.0%), 219,745 more jobs would
be needed in 2007, or 5.7% more than the
3,852,000 jobs available; (iv) the shortfall in
private investment in Quebec came to $7.7 billion
in 2007 on investments of $48.1 billion (in 2002
dollars) and to $73.2 billion for the last 10 years
on investments of $387.6 billion (in 2002 dollars).
Chronic deficits in private investment are both
witness and precursor to steady degradation in
capacity for production and innovation and thus
in Quebec’s competitive position, a situation all
the more worrying in that the Quebec economy is
very open to the outside: three jobs out of five
depend on foreign markets.

This disappointing economic performance
can mainly be explained by the institutional
constraints that we choose and impose on
ourselves, reducing the profitability of invest-
ments as well as the incentives and flexibility that
can lead citizens and businesses alike to adapt to
changes in our socio-economic environment.

Foremost among these institutional
constraints should be mentioned the relative
pro-union bias in certification and in voting
procedures on strikes and employers’ offers. In

J
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/this regard, it is imperative to establish secret-
ballot voting by all members of a bargaining
unit in certification procedures and to recognize
voting rights for all members covered by a
collective agreement in balloting for strikes or
employers’ offers. In a similar vein, our laws and
regulations should recognize fully the various
non-union forms of employee representation in
a company or certification unit.

People in the labour movement are
obviously aware of the changes in the socio-
economic environment of individuals and
companies. They are seeking a new path and
new means both to survive and to pursue their
main stated goal, namely the defence of justice
and the dignity of labour. Thus, they have to
deal with some serious challenges, in particular
those of aligning demands for solidarity and
democracy internally, meeting growing
demands for flexibility in the workplace,
recognizing the greater mobility of capital, and
adjusting to the increased challenges to former
government monopolies.

Although people in the labour movement
may tend to see a worldwide plot orchestrated
by governments and employers’ groups behind
these challenges, the fact remains that greater

competitive  pressures  resulting  from
globalization of markets, new technologies (in
information, communications and production)
and the internationalization of cultures have
been a major source of effectiveness, efficiency,
gains in well-being and declines in poverty in
every country and region that has adhered to
these developments by favouring a better
balance between flexibility, adaptation and
security, accountability, and good governance in
private and public institutions.

This will have to be the same for Quebec if
it truly wishes to reverse its current trend
toward marginalization. A first step would
include overhauling its legal framework in
labour relations, first by establishing mandatory
voting by secret ballot, open to all members of
the unit concerned, for union certification and
votes on strikes or employers’ offers, followed by
the establishment of greater “worker
democracy” through recognition of other forms
of representation. Such an overhaul is likely to
enable Quebec companies to compete on a level
playing field with firms in competing
jurisdictions in attracting investment and
favouring job creation.

J
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Introduction

In votes of various types, such as elections
and referendums, the secret ballot is seen as a way
of guaranteeing that voters are protected from
pressure or intimidation and of ensuring that the
vote represents their true opinion. However, this
is not the approach used in labour relations in
Quebec and elsewhere: the outcome of a union
certification or a strike vote may be determined
by a less rigorous process that involves canvassing
workers to get signatures or a show of hands in
favour of a strike. This procedure may alter
workers’ true will and encourage labour relations
disputes, putting economic growth and invest-
ment at risk.

The British government attacked this pro-
blem successfully in the 1980s by pushing
through several laws that included measures to
implement secret votes for union certifications
and strikes and to have ballots sent in the mail.

In Quebec and across Canada, employers
and employees face various challenges regarding
labour relations and its related laws. The main
topics of discussion in recent years have involved
anti-scab legislation, the Rand formula, union
certification rules, and new forms of labour
representation.

The anti-scab law was introduced as an
amendment to Quebec’s Labour Code in 1977. In
1993, the province of British Columbia adopted a
similar law. Anti-scab rules prevent establishments
from replacing striking or locked-out workers.!
The arguments in favour of such legislation are
that it would decrease violence and shorten

1.Guy Lemay and Norma Kozhaya, The perverse effects of anti-scab
measures, Economic Note, Montreal Economic Institute, January
2005, p. 1.

conflicts between employers and employees.
However, studies could not prove these positive
effects. Rather, the economic effects of anti-scab
laws were found in some studies to involve
reductions in employment and investment.

In Canada, legislation allows the Rand
formula to apply to a collective agreement, which
makes it compulsory for employees to pay trade
union dues even if some employees do not want
to be part of the union. “In contrast, U.S. federal
legislation states that nobody can be forced to
join a union. Moreover, in U.S. states with “right
to work” laws, nobody is automatically required
to pay union dues. These states give workers the
more democratic choice of whether or not to
support a union.”2

However, debate on reform of federal labour
relations law continues in the United States,
especially with regard to union certification.
Union-friendly bills (the Employee Free Choice
Act and the Re-Empowerment of Skilled and
Professional Employees and Construction Trade-
workers Act) have received the support of the new
president.

Discussion on union certification, the main
subject of this research paper, focuses on finding
the best procedure for obtaining certification.
According to an opinion poll commissioned by
the Conseil du patronat du Québec in October
2006, 79% of Quebecers think the government
should change the law and require the secret
ballot as a way of getting union certification.3
Support for this change is even stronger among
unionized workers, at 83%.

2. Norma Kozhaya, The consequences of a strong union presence in Quebec,
Economic Note, Montreal Economic Institute, September 2005, p. 2.
3. Pascale Gauthier, Les grands dossiers en relations de travail, Conseil du

patronat du Québec, November 2007, p. 1.
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The goal of this research paper is to examine
reform options for the union certification process
in Quebec. To this end, we will begin by
presenting an overview of the state of unioni-
zation in Canadian provinces and in other
developed countries (Section 1). We will then
compare the various union certification systems
in North America (Section 2) and the arguments
for and against each of these systems (Section 3),
focusing especially on the advantages and
disadvantages for interested parties. We will also
analyze non-union forms of employee represen-
tation as an alternative to unionism (Section 4).
Finally, we will present a portrait of the relative
economic performance of Quebec (economic
growth, job creation and private investment)
compared to the rest of Canada and to the United
States (Section 5), which is obviously influenced
by Quebec’s particular position with regard to
labour relations.
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1. Unionization
In Canada and
other developed
countries

The density of trade union membership has
been declining in most member countries of the
Organisation for Economic Co-operation and
Development (OECD) since 1980.1 In the United
States, 22.3% of employees were trade union
members in 1980, compared to 11.6% in 2007
(ranging from 3.9% in North Carolina to 26.3%
in New York State). A similar trend occurred in
the United Kingdom, where trade union
membership reached 50.7% of employees in 1980
and declined to 28% in 2007. Besides these
countries, significant reductions in trade union
density also occurred elsewhere, notably in
Australia, Austria, France, Germany, Ireland, Italy,
Japan, Korea, the Netherlands, New Zealand,
Portugal, and Switzerland. Trade union density
remained about the same in Belgium, Finland,
Norway, and Sweden. In Canada, trade union
density reached 34.0% in 1980, but declined to
29.4% in 2007. Hence, as compared to the U.S.,
the U.K. and many other OECD countries, trade
union membership in Canada declined but
remained relatively steady throughout the period.

1. OECD, Trade union density in OECD countries (1960-2007),
http://www.oecd.org/dataoecd/25/42/39891561.xs.

The situation in Canada2

According to Statistics Canada,® unions had
4.23 million members on average in the first six
months of 2008. Meanwhile, 4.54 million
employees on average were covered by collective
agreements during the same period. This
difference, as illustrated by the distinction
between union membership and union coverage,
can be explained by the fact that some employees
who are not union members are covered
nonetheless by collective agreements. On an
annual basis, 31.5% of Canadian employees were
covered by collective agreements in 2007, down
from 33.7 % in 1997.

Union coverage rates are higher in the public
sector—particularly in educational services,
utilities, public administration, and health care
and social assistance—as well as in full-time jobs
and among employees in larger workplaces.
According to Statistics Canada,* union
membership and coverage rates were respectively
71.0% and 74.5% in the public sector and 16.3%
and 17.9% in the private sector. These rates were
respectively 52.0% and 54.8% in workplaces with
more than 500 employees and 12.6% and 14.2%
in those with less than 20 employees. These job,
worker and workplace characteristics are
associated with higher earnings, which may
explain in part the higher pay reported by
unionized employees. Collective bargaining on
behalf of unionized employees may also partly
explain their higher pay.

2. This section is based, sometimes verbatim, on data from Human
Resources and Social Development Canada, Union membership in
Canada—2008, http://www.hrsdc.gc.ca/eng/labour/labour_relations/
info_analysis/ union_membership/index.shtml and on Statistics
Canada, Union coverage rates, http://www.statcan.gc.ca/pub/71-222-
x/2008001/sectionk/k-rates-taux-eng.htm.

3. Statistics Canada, “Unionization,” Perspectives on Labour and Income,
Vol. 9, No. 8 (August 2008), Catalogue No. 75-001-X.

4. 1d.
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In 2008, union coverage rates were above
average in  Quebec, Newfoundland-and-
Labrador, Saskatchewan and Manitoba, and
lowest in Alberta.5 Membership and coverage
rates were respectively 35.5% and 39.2% in
Quebec, 29.7% and 31.1% in the Atlantic
Provinces, 26.7% and 28.2% in Ontario, 26.9%
and 28.8% in the Prairies and 29.8% and 31.4%
in British Columbia. Hence, Quebec is by far the
most heavily unionized region in Canada
whether measured by membership rates or by
coverage rates.

The results of a survey by Human Resources
and Skills Development Canada (HRSDC) show
that national unions represent 67.1% of
membership; whereas international unions
(those headquartered outside Canada) represent
27.7%. Independent local organizations and
directly chartered unions represent respectively
3.8% and 1.5% of total union membership.

Most unions are affiliated to a labour
federation, which offers certain benefits in terms
of financial assistance, professional staff,
negotiating power and political representation,
but there are also disadvantages such as cost

(dues must be shared), loss of local autonomy
and greater distrust between employer and
union. The Canadian Labour Congress (CLC)
has the largest membership affiliation at 70.7%.
Meanwhile, the Confédération des syndicats
nationaux (CSN) accounts for 6.6% of total
membership affiliation, the Centrale des
syndicats du Québec (CSQ) 2.3%, the Centrale
des syndicats démocratiques (CSD) 1.5%, and
the Confederation of Canadian Unions 0.2%.

Ten unions, representing 4.7% of the overall
number of national and international unions,
have memberships over 100,000, and account for
51.4% of union membership. On the other hand,
153 unions, representing 71.8% of national and
international unions, have fewer than 10,000
members and account for 8.1% of union
membership.

Montreal Economic Institute
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Figure 1.1
Union Membership, Non-Agricultural Paid Workers,
and Civilian Labour Force (1998-2008)

(000s)
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* Statistics Canada, The Labour Force Survey.
Civilian labour force and non-agricultural paid employment data shown for each year are annual averages of the preceding year;
data shown for union membership are as of January of the years shown and as reported by labour organizations.
Source: Human Resources and Skills Development Canada — Strategic Policy, Analysis, and Workplace Information Directorate.

Table 1.1
Union Membership in Canada (1998-2008)
Year Union Civilian Non- Union Union
Membership Labour Agricultural Membership Membership
Force* Paid Workers* |as a Percentage | as a Percentage
of Civilian of Non-
Labour Force Agricultural
Paid Workers
(000s) (000s) (000s) % %
1998 3,938 15,079 11,964 26.1 32.9
1999 4,010 15,316 12,212 26.2 32.8
2000 4,058 15,588 12,603 26.0 32.2
2001 4,111 15,847 13,027 25.9 31.6
2002 4,174 16,110 13,304 25.9 314
2003 4,178 16,579 13,650 25.2 30.6
2004 4,261 16,959 13,965 25.1 30.5
2005 4,381 17,182 14,265 25.5 30.7
2006 4,441 17,343 14,464 25.6 30.7
2007 4,480 17,593 14,782 25.5 30.3
2008 4,592 17,945 15,111 25.6 30.4

* Statistics Canada, The Labour Force Survey.

Note: Civilian labour force and non-agricultural paid employment data shown for each year are annual averages of the preceding year;
data shown for union membership are as of January of the years shown and as reported by labour organizations.

Source: Human Resources and Skills Development Canada — Strategic Policy, Analysis, and Workplace Information Directorate.
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Table 1.2

Unions with Largest Membership

Name and Affiliation Members
Canadian Union of Public Employees (CLC) . ... ... i e 570,000
National Union of Public and General Employees (CLC) . ...t 340,000
United Steel, Paper and Forestry, Rubber, Manufacturing, Energy,

Allied Industrial and Service Workers International Union (AFL-CIO/CLC) .................... 280,000
National Automobile, Aerospace, Transportation and

General Workers Union of Canada (CAW Canada) (CLC) ...ttt 255,000
United Food and Commercial Workers Canada (CtW /CLC) . ...t 245,327
Public Service Alliance Canada (CLC) . ... ..ot e e e e e e e 173,686
Communications, Energy and Paperworkers Union of Canada (CLC) ............. ... .. ...... 142,592
Fédération de la santé et des services sociaux (CSN) . ... ...t e 122,193
Teamsters Canada (CtW / CLC) ... .. i i e e e e e 108,516
Service Employees International Union (CtW /CLC) . ... . i 92,781
Elementary Teachers' Federation of Ontario (CLC) ...t 73,296
FTQ Construction (CLC) ... vttt e e e e e e e e e e e 69,914
Alberta Union of Provincial Employees (Ind.) . ... ... 69,000
Laborers' International Union of North America (CtW) . ... . e 68,650
Centrale des syndicats démocratiques (Syndicats a charte directe) (CSD) ...................... 61,742
Fédération des syndicats de I'enseignement (CSQ) .. ...ttt 60,000
Fédération interprofessionnelle de la santé du Québec (Ind.) ......... ... ... ... 57,191
International Brotherhood of Electrical Workers (AFL-CIO/CLC) .......... it 57,130
Canadian Union of Postal Workers (CLC) .. ... .. e e e e e 56,456
Ontario Secondary School Teachers' Federation (CLC) . ... 55,260
Ontario Nurses' Association (CLC) .. ...ttt e e e e e e 54,000
Professional Institute of the Public Service of Canada (Ind.) ............. ... ... ... .. ... ...... 53,122
United Brotherhood of Carpenters and Joiners of America (CtW /CLC) .............. .. ... ..... 50,000
United Association of Journeymen and Apprentices of the Plumbing and

Pipe Fitting Industry of the United States and Canada (AFL-CIO/CLC) . ........... ..., 48,325
Fédération des employés de services publics inc. (CSN) . ... i 48,000
UNITE HERE Canada (CtW / CLC) . ...ttt et e e e e e e e 46,000
British Columbia Teachers' Federation (CLC) .......... it e 44,748
Christian Labour Association Canada (Ind.) ........... . i e 43,239
Syndicat de la fonction publique du Québec (Ind.) ....... ..o i e 42,500
International Union of Operating Engineers (AFL-CIO/ CLC) ... ... i 41,993
International Association of Machinists and Aerospace Workers (AFL-CIO/ CLC) ................ 40,567
Alberta Teachers' Association (INd.) . ... ... 37,031
Fédération du commerce iNC. (CSN) .. ... it e e e 36,274
Ontario English Catholic Teachers' Association (CLC) ....... ... ... i 36,000
Canadian Office and Professional Employees Union (CLC) . ... 34,000

Affiliations Legend:

AFL-CIO: American Federation of Labor - CSN: Confédération des syndicats nationaux

Congress of Industrial Organizations CSQ: Centrale des syndicats du Québec

CCU: Confederation of Canadian Unions CtW: Change to Win

CLC: Canadian Labour Congress Ind.: Independent Local Organization

CSD: Centrale des syndicats démocratiques NUPGE: National Union of Public and General Employees

Source: Human Resources and Skills Development Canada — Strategic Policy, Analysis, and Workplace Information Directorate.
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Table 1.3
Union Membership by Congress Affiliation (2008)
Congress Affiliation Membership %
Canadian Labour Congress (CLC) 3,248,490 70.7
CLC only 2,083,012 45.4
AFL-CIO/CLC 622,794 13.6
Ctw/CLC 542,624 11.8
Directly Chartered Unions 60 0.0
Confédération des syndicats nationaux (CSN) 303,271 6.6
CSN only 297,390 6.5
Directly Chartered Unions 5,881 0.1
Centrale des syndicats du Québec (CSQ) 107,084 2.3
Centrale des syndicats démocratiques (CSD) 67,500 1.5
CSD only 5,758 0.1
Directly Chartered Unions 61,742 1.3
Confederation of Canadian Unions (CCU) 7,439 0.2
AFL-CIO only 36,040 0.8
Change to Win (CtW) only 68,650 15
Unaffiliated National Unions 579,240 12.6
Unaffiliated International Unions 1,930 0.0
Independent Local Organizations 172,603 3.8
TOTAL 4,592,247 100.0
Source: Human Resources and Skills Development Canada — Strategic Policy, Analysis, and Workplace Information Directorate.
Table 1.4
Union Membership by Type of Union and Affiliation (2008)
Type of Union and Affiliation Unions Locals Membership
Number %
National Unions 174 10,795 | 3,079,923 | 67.1
Canadian Labour Congress (CLC) 42 7,151 | 2,083,012 | 45.4
Confédération des syndicats nationaux (CSN) 10 1,831 297,390 6.5
Centrale des syndicats du Québec (CSQ) 13 311 107,084 2.3
Confederation of Canadian Unions (CCU) 6 27 7,439 0.2
Centrale des syndicats démocratiques (CSD) 1 63 5,758 0.1
Unaffiliated Unions 102 1,412 579,240 | 12.6
International Unions 39 3,896 | 1,272,038 | 27.7
American Federation of Labor and Congress of Industrial
Organizations (AFL-CIO) / Canadian Labour Congress (CLC) 27 3,434 622,794 13.6
American Federation of Labor and Congress of
Industrial Organizations (AFL-CIO) only 4 72 36,040 0.8
Change to Win (CtW) / Canadian Labour Congress (CLC) 5 354 542,624 | 11.8
Change to Win (CtW) only 1 29 68,650 1.5
Unaffiliated Unions 2 7 1,930 0.0
Independent Local Organizations 257 2 172,603 3.8
Directly Chartered Unions 4 287 67,683 1.5
Canadian Labour Congress (CLC) 2 0 60 0.0
Centrale des syndicats démocratiques (CSD) 1 287 61,742 1.3
Confédération des syndicats nationaux (CSN) 1 0 5,881 0.1
TOTAL 474 14,978 | 4,592,247 [100.0

Note: Due to rounding, total percentage does not equal 100%.

Source: Human Resources and Skills Development Canada — Strategic Policy, Analysis, and Workplace Information Directorate.
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2. Comparison
of current union
certification systems

In Canada, each of the ten provinces has
different rules regarding union certification,
which means that labour relations laws are highly
decentralized (more than in the United States).
However, some workers are employed in federally
regulated industries with distinct rules that are
the same regardless of the province in which the
business operates. Two systems exist in Canada
for obtaining union certification: the Card
Majority Certification Regime (CMCR) and the
Mandatory Secret Ballot Vote Certification
Regime (MSBVCR). Under both systems, the first

Table 2.1

stage in applying for union certification is proof
of support for the trade union in a bargaining
unit.

Under the Card Majority Certification
Regime, adopted by four of the ten provinces
(Quebec, New Brunswick, Manitoba and Prince
Edward Island) and applying also under
Canadian federal jurisdiction, union certification
will succeed if a majority of employees
represented by the bargaining unit are signed up.
This majority varies among the different
jurisdictions: New Brunswick and Manitoba
require a super majority of signed cards (60%+1
and 65% respectively), while a simple majority
(50%+1) is sufficient for automatic certification
in Quebec and Prince Edward Island. Even under
this system, should a group not obtain automatic
certification, labour law allows a vote when
another threshold of signed cards (obviously
lower than for automatic certification) is met.

Trade Union Application for Certification in Canada

Characteristics

Federal jurisdiction

- CMCR (50% +1), VT 35%

British Columbia

- MSBVCR, VT 45%

Alberta - MSBVCR, VT 40%
Saskatchewan* - MSBVCR, VT 45%
Manitoba - CMCR (65%), VT 40%
Ontario - MSBVCR, VT 40%
Quebec - CMCR (50% +1), VT 35%
New Brunswick - CMCR (60% +1), VT 40%
Nova Scotia - MSBVCR, VT 40%

Prince Edward Island

- CMCR (50% +1), VT not specified

Newfoundland-and-Labrador

- MSBVCR, VT 40%

* In May 2008, Saskatchewan made several changes to its labour relations laws. It introduced secret ballot voting for certification elections,

and the thresholds is now 45%.

Sources: Human Resources and Skills Development Canada, Trade Union Application for Certification,

http://www.hrsdc.gc.ca/eng/Ip/spila/clli/irlc/07trade_union_application_for_certification.shtml; Roy Heenan, Card Majority Certification,

presentation before The National Finance Industry Employment Law Committee (Philadelphia), June 2007.
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The six other provinces (British Columbia,
Alberta, Saskatchewan, Ontario, Nova Scotia, and
Newfoundland-and-Labrador) use the Mandatory
Secret Ballot Vote Certification Regime. Under this
system, employees supporting union representa-
tion will sign membership cards. If the number of
employees is sufficient (each province sets its own
minimum percentage), a secret ballot vote is
conducted to determine if the union is to be
certified. Table 2.1 summarizes the characteristics
of the process for obtaining union certification in
each of the ten provinces.

Rules applicable in
the United States

In the United States, labour relations are
more centralized, with labour relations laws
enforced by the National Labour Relations
Board.! “However, federal laws allow individual
states to clarify, expand upon, or introduce new
laws in addition to, but not contravening, federal
law. Like Canadian provinces, U.S. states have the
sole authority to regulate labour relations in the
public sector.”2 Also, in the United States, right-
to-work laws, in force in 22 states, permit workers
to choose whether or not to join a union and
support it financially.? In Canada, as we
mentioned earlier, no legislation prevents the
adoption of an obligation for workers to pay
union dues, even if they do not necessarily
support the union representing them (Rand
formula).

As in Canada, unions in the United States
wishing to obtain certification have to
demonstrate that a majority of workers in a

1. Keith Godin, Milagros Palacios, Jason Clemens, Niels Veldhuis and
Amela Karabegovic, An Empirical Comparison of Labour Relations
Laws in Canada and the United States, Fraser Institute, May 2006, p. 9.

2. 1d.

3. 1d., p. 17. These states are: Alabama, Arizona, Arkansas, Florida,
Georgia, ldaho, lowa, Kansas, Louisiana, Mississippi, Nebraska,
Nevada, North Carolina, North Dakota, Oklahoma, South Carolina,
South Dakota, Tennessee, Texas, Utah, Virginia and Wyoming.

bargaining unit want to be represented by a
union. Also, the bargaining unit should be an
appropriate one, meaning that there are some
criteria that determine the appropriateness of a
bargaining unit such as its history, the parties’
wishes, and similarities in skills, interests, duties
and working conditions among employees.

In the U.S., the National Labour Relations Act
provides the basic legal framework for labour
relations in the private sector.5 To run a secret
ballot election, a petition must be filed and
conducted by the National Labour Relations
Board. At least 30% of employees must sign the
petition or authorization cards for a petition to
be attended. In states without right-to-work laws,
employers may agree to voluntary recognition of
a union through a card check arrangement.
Employers can also consent to a neutrality
agreement under which they agree to remain
neutral during a union organizing campaign.
Provincial preponderance in labour legislation
and the fact that some Canadian provinces
currently favour card majority certification
regimes partly explains Canada’s higher unioni-
zation rate compared to the U.S.

The unusual situation
of Quebec

Quebec is at odds with the other large
Canadian provinces, namely Ontario, British
Columbia and Alberta, regarding certification
and decertification provisions as well as statutory
provisions regarding strikes, ratifications and
final offer votes.”

4. Terry Thomason and Silvana Pozzebon, “Managerial Opposition to
Union Certification in Quebec and Ontario,” Relations industrielles /
Industrial Relations, Vol. 53, No. 4 (Fall 1998), pp. 750-771, on page
751.

5. Roy Heenan, Card Majority Certification, presentation before The
National Finance Industry Employment Law Committee
(Philadelphia), June 2007, p. 4.

6. Gerald Mayer, Labor Union Recognition Procedures: Use of Secret
Ballots and Card Checks, Congressional Research Service, April 2007,
p. 12.

7. See: Canadian LabourWatch Association, http://www.labourwatch.com.
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Quebec is alone among the four big
provinces in not requiring a secret ballot for
certification. Moreover, the card membership
evidence threshold required for certification
through a secret ballot is lower in Quebec, at
35%, compared to 40% in Ontario and Alberta
and 45% in British Columbia. Finally, the
duration for which a union card is valid for a
union certification drive is longer in Quebec
(12 months, compared to 6 months in Ontario
and 90 days in B.C.; in Alberta, signatures for a
certification petition are valid for 90 days, while
proof of current union membership in good
standing applies indefinitely).

As regards strike votes and final offer votes
in the private sector, Quebec is the only one of the
four big provinces where only current union
members are eligible to vote. In the other big
provinces, all members of a bargaining unit are
eligible to vote.

These two characteristics of the certification
and voting statutes and regulations, namely the
certification regime and the eligibility to vote in
strike and final offer proceedings, are symptomatic
of Quebec’s favourable bias toward unionization.
In the next section, we will review the main
arguments that support or oppose this favourable
bias as formulated by various labour relations
analysts, focusing on the certification system issue.
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3. Arguments for
and against union
certification through
secret ballots or
card checks

As mentioned above, four provinces in
Canada use the card majority certification
regime: Quebec, Manitoba, New Brunswick and
Prince Edward Island. The federal jurisdiction
also uses the card majority certification regime.
The rules for automatic certification vary among
theses jurisdictions, though. The other provinces
use the mandatory secret ballot vote certification
regime when a union reaches a minimum
threshold of signed cards, which is generally
lower than the percentage required for automatic
certification.

Proponents of both systems use similar
language to support their positions.t Unions
support the idea that card certification is
necessary to “avoid the campaign-style elections
prevalent in the United States and the influence
that the employer is perceived to have over its
employees during such campaigns.”2 They fear
that, under the mandatory secret ballot vote
certification regime, employers can pressure or
coerce workers during the election campaign to
vote against the union since they have privileged
access to workers.

On the other hand, as pointed out by Roy
Heenan, a well-known authority in labour law,
card majority certification, which is said to avoid

1. As mentioned in Gerald Mayer, Labor Union Recognition Procedures:
Use of Secret Ballots and Card Checks, Congressional Research Service,
April 2007, p. 18.

2. Roy Heenan, Card Majority Certification, presentation before The
National Finance Industry Employment Law Committee (Philadelphia),
June 2007, pp. 1-2.

employer intimidation, “often ignores the very
real existence of either peer intimidation or
substantial peer pressure.” Furthermore, under
card check recognition, workers are exposed only
to the union’s point of view.3 This could lead to
employees being misled and pressured into
signing authorization cards without having
access to all relevant information. Also, it is
important to note that there is no limit to the
pressure that union organizers can exert on their
colleagues, in contrast to employers. Indeed, legal
rules against “unfair labour practices” protect
employees from employers’ abuse. But there are
no measures to limit the persistence of union
organizers. “There is neither any restriction as to
the number of times that the union may visit nor
as to what can be told to the employee.”4

Another point of discord between the
proponents of each system is whether a signed
card is sufficient proof of an employee’s desire to
join a union. Given empirical evidence that
employees often join rival unions, or join unions
twice, it may be that their choice does not
necessarily reflect their support for a union but
more their fears of being harassed or intimidated
by wunion organizers. In such cases, the
uncertainty of employee support for a union
undermines the union’s capacity to negotiate
with the employer since its credibility is not
proven: “to expect negotiations in good faith with
the employer to get under way, it is necessary that
the employer be persuaded that the trade
union does indeed represent and enjoy the
support of a majority of its employees.”s

3. Gerald Mayer, op. cit., footnote 1, p. 18.

4. Danny Kaufer and Michael Grodinsky, The Employee Free Choice Act
(EFCA): Lessons to Be Learned from the Canadian Experience,
presentation before the American Employment Law Council, October
2008, p. 19.

5. Roy Heenan, op. cit., footnote 2, p. 6.
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One of the proposed solutions is the pre-
hearing vote,6 which consists of calling an
immediate vote within five days of an application
for certification being filed and before the
hearing on the application. In this way, the union
may choose when the application is filed, at a
time it feels it has the most support. This leaves
too little time for any elaborate campaign by an
employer, but it does provide for a vote as an
appropriate test of employees’ wishes. If unfair
labour practices occur despite the short period,
the results of the vote can be discarded and the
decision on certification will be based on other

Table 3.1
Main arguments for each
union certification regime

factors, including cards signed. This would allow
for more privacy and confidentiality than card
majority certification does while increasing the
union’s credibility when negotiating with the
employer.

6. Id., pp. 7-8. The pre-hearing vote was suggested by Innis Christie,
professor of labour law and at the time Chairman of the Nova Scotia
Labour Relations Board. The measure was introduced on an
experimental basis in Nova Scotia and later included as a mandatory
feature.

Card Check Recognition

Mandatory Secret Ballot Elections

Card check recognition requires signatures from
more than 50% of bargaining unit employees.

Casting a secret ballot is private and confidential. A
secret ballot election is conducted by the labour
relations board. Under card check recognition,
authorization cards are controlled by the union.

During a secret ballot campaign, the employer
has greater access to employees.

Under card check recognition, employees may only hear
the union’s point of view.

Because of the potential employer pressure or
intimidation during a secret ballot election, some
workers feel coerced into voting against a union.

Because of potential union pressure or intimidation,
some workers may feel coerced into signing
authorization cards.

Employer objections can delay a secret ballot
election.

Most secret ballot elections are held soon after a
petition is filed.

Allegations against a union for unfair labour
practices can be addressed under existing law.
Exiting remedies do not deter employer viola-
tions of unfair labour practices.

Allegations against an employer for unfair labour
practices can be addressed under existing law. Existing
remedies do not deter union violations of unfair labour
practices.

Card check recognition is less costly for both the
union and employer. If secret ballot elections
were required, the labour relations board would
have to devote more resources to conducting
elections.

Union members must pay union dues. Unionization may
result in fewer union jobs.

Card check and neutrality agreements may lead to
more cooperative labour-management relations.

An employer may be pressured by a corporate campaign
into accepting a card check or neutrality agreement. If
an employer accepts a neutrality agreement, employees
who do not want a union may hesitate to speak out.

Source: Gerald Mayer, Labor Union Recognition Procedures: Use of Secret Ballots and Card Checks, Congressional Research Service, April 2007, p. 17.
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As regards the cost of the two regimes,
unions argue that card majority certification
costs less than secret ballot certification, while
employers argue that unionization is more costly
for workers since, once a union is certified,
workers will have to pay union dues. Employers
also claim that, once a union is certified, higher
wages, which is usually a goal of unionization,
may end up reducing the number of jobs. A report
for the U.S. Congress’ summarizes the common
arguments (see Table 3.1).

Impact of certification
regime on unionization rates

Although little research has been realized so
far in associating different regimes of union
certification with the rate of union certification
success, the evidence suggests that the card
majority certification regime may increase the
level of union certification success while the
mandatory secret ballot vote certification regime
may decrease it. Moreover, the report to the U.S.
Congress argues that: “To the extent that
mandatory secret ballot election or mandatory
card check recognition would affect the level of
unionization, the economic effects may depend
on how well labour markets fit the model of
perfect competition. Mandatory card check
recognition may improve worker benefits and
reduce earnings inequality — if more workers are
unionized. Mandatory secret ballot elections may
increase inequality in compensation — if fewer
workers are unionized” All the results and
statements by various authors are conditional in
nature, in the sense that they depend on the
particular data used and the particular period
considered.

7. Gerald Mayer, op. cit., footnote 1.

Another study® evaluates the impact of
various tactics used by Quebec and Ontario
managers during union organizing drives. Its
hypothesis is that employers’ actions (requiring
employees to attend anti-union speeches by the
employer, meeting between supervisors and small
groups of bargaining unit employees, the
distribution of anti-union literature, threats
against union supporters, and promises of higher
wage or benefits) reduce support for the union
and the probability of certification. The results
show that managerial opposition tactics during
certification campaigns are substantially lower in
Quebec and Ontario than in the United States.
The practices used by Canadian employers are
effective, however, in reducing the number of
employees supporting the union.

Professor Riddell’s research,® using data
from British Columbia, shows that rates of
certification success in the private sector were
lower in mandatory secret ballot years when
compared to card majority years. Moreover, his
results show that certification attempts also
decreased during mandatory secret ballot years
when compared to card majority years, as
mandatory secret ballots complicate the process
of obtaining certification. Thus, Riddell argues
that the following are the two main reasons for
the decline in unionization:

« Mandatory voting is believed to lengthen
certification procedures;

« Mandatory voting possibly increases the
incidence of management opposition,
therefore leading to more unionization
failures.

8. Terry Thomason and Silvana Pozzebon, “Managerial Opposition to
Union Certification in Quebec and Ontario,” Relations industrielles /
Industrial Relations, Vol. 53, No. 4 (Fall 1998), pp. 750-771.

9. Chris Riddell, “Union Suppression and Certification Success,”
Canadian Journal of Economics, Vol. 34, No. 2 (May 2001), pp. 396-410.
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To analyze and test the impact of
management opposition in the success of
certification, Riddell used multiple regression
analysis and data comprising 422 certification
applications in British Columbia. He investigated
the impact of union suppression within a
mandatory voting system and the interaction
between processing time and employer beha-
viour. Results show that, during the sample years
of mandatory voting in B.C., employers were
successful in deterring success of organizing
drives. The success rate of unionization fell by
20% during the mandatory voting years in B.C.,
while the number of certification attempts
decreased by over 50%. The impacts are similar to
those found in the U.S. literature and much
higher than those in the limited Canadian
literature.10

For Riddell, it is clear that, if a government
wants to reduce unionization, it may do so by
establishing mandatory voting requirements.
However, recent trends are toward compulsory
secret ballot voting requirements. The study
suggests that, if a government seeks a more
neutral policy toward unionization, stricter
employer penalties for improper intimidation
should be considered. The author also thinks that
strict time limits could form a useful policy tool
to enforce neutrality in the organizing process,
but mentions that further investigation into the
relationship between representation voting and
management opposition is required to make any
final conclusion.

In a second study,lt Riddell estimates the
impact of mandatory vote laws on certification
success using data on over 6,500 private sector
certifications from British Columbia over the
years 1978-1998. A unique quasi-experimental
design is used, exploiting two changes in the

10. Terry Thomason, “The effect of accelerated certification procedures
on certification success in Ontario,” Industrial and Labor Relations
Review, Vol. 47, No. 2 (January 1994), pp. 207-226; Terry Thomason
and Silvana Pozzebon, op. cit., footnote 8.

union recognition law: first, in 1984, the
introduction of mandatory elections; and second,
in 1993, the repeal of elections and their
replacement by the original card check
procedure. The author also estimates the
effectiveness of management opposition tactics
across union recognition regimes. Success rates
declined by an average of 19 percentage points
during the voting regime, and then increased by
about the same amount when card checks were
re-instituted. The results indicate that the
mandatory election law can account for virtually
the entire decline. In addition, the findings
suggest that management opposition was twice as
effective under elections as under card checks.

Using cross-section time-series analysis of
nine Canadian jurisdictions over 19 vyears,
Johnson aimed to identify the effect of
mandatory votes and card check on certification
success.12 Her results, which are significant at
above the 99% confidence level, indicate that
mandatory votes reduce certification success
rates by approximately nine percentage points
below what they would have been under card
check.13

11. Chris Riddell, “Union Certification Success Under Voting Versus
Card-Check Procedures: Evidence From British Columbia, 1978—
1998,” Industrial & Labor Relations Review, Vol. 57, No. 4 (July 2004),
pp. 493-517.

12. Susan Johnson, “Card Check or Mandatory Representation Vote? How
the Type of Union Recognition Procedure Affects Union Certification
Success,” Economic Journal, Vol. 112 (April 2002), pp. 344-361.

13. Since the average success rate in the sample is 69%, this represents a
13% drop in the certification success rate when the mandatory secret
ballot vote is in effect.
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Impact of the certification
system on a firm’s value

As we have seen above, the type of
certification regime greatly influences the level of
certification attempts and successes. But the
guestion remains as to whether the increase or
decrease of union density directly affects
economic growth or even firm performance. It is
undeniable that employers are generally opposed
to unions on the grounds that they would affect a
firm’s profitability. But the magnitude of the
effect of unions on company performance is still
unclear.

There are a very limited number of studies
that have tried to tackle this specific question.
Three reasons seem to explain this: “First, large
scale establishment or firm-level micro-data
containing the relevant information on the extent
of unionization are not readily available. Second,
even when such data are available, omitted
variables and the endogeneity of unionization at
the firm level makes it difficult to separate causal
effects from other unobserved confounding
factors. Third, it is difficult to find data that can
also be plausibly representative of the population
of unionized companies in the United States.”14

Nonetheless, the study conducted by Lee
and Mas indicates that there is a clear relation
between unionization and reduction in a firm’s
equity value. To ensure a large sample size and
therefore robust results, the authors focused on
publicly traded firms for which stock market
information and other performance measures
were readily available. Their results suggest that,
after a union election victory, a typical firm’s
market value is decreased by 10%, which
represents a decline of US$40,500 (in 1998
dollars) per unionized worker.

14. David Lee and Alexandre Mas, Long-run impacts of unions on firms:
New evidence from financial markets, 1961-1999, National Bureau of
Economic Research, Working Paper No. 14709, February 2009, p. 1.

The authors obtained these results by
assessing the impact of union elections on the
stock market value of firms. They used the event-
study method to compare “the firm’s stock
returns to the returns the firm would have
experienced in the absence of a union organizing
event.”15 They then plotted the “average cumula-
tive return of union victory firms against the
average cumulative return of the size-matched
reference portfolios over the same time period.
The figure reveals that both union victory firms
and the corresponding reference portfolios have
almost identical trends in returns prior to the
union victory. However, near the time of the
election there is a pronounced downward break
in the returns of union victory firms relative to
the benchmark, persisting for approximately a
year and a half. The average cumulative abnormal
return implied by this divergence is approxi-
mately -10 percent.’16

They argue that this total loss in market
value is attributed to a combination of transfers
to workers as well as lost profit due to the ineffi-
ciencies caused by unionization.

Another way to consider the impact of
union certification and union density on the
overall performance of the economy would be to
study the question of flexibility. According to a
Fraser Institute report: “The key to a high-
performing, efficient labour market characterized
by strong job creation, low unemployment, short
durations of unemployment, and a highly
productive workforce is flexibility. Labour market
flexibility refers to the ease with which workers
and employers alike are able to adjust their efforts
given changes in the marketplace. For employees,
flexibility allows them to supply their labour as
they wish and shift their efforts to endeavours
that provide the greatest return or benefit.
Similarly, flexibility allows employers to adjust

15. 1d., p. 11.
16. 1d., p. 16.
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the mix of labour and capital to respond to
market changes.”t” The authors believe that, by
adopting labour laws that favour either workers
or employers, flexibility will be eroded, harming
economic performance. They therefore support
the idea that labour laws should create an
environment that is free for both employers and
employees. This, of course, supports the idea that
unionization should not be encouraged and that
card certification regimes should be avoided.

The reduction of a firm’s value, whether due
to a transfer to unionized workers or to
inefficiencies caused by unionization, as well as
the decrease in flexibility likely to result from a
union certification regime biased in favour of
unions or of employers, can only have negative
consequences on job creation and private
investment, and thus on productivity gains.

17. Niels Veldhuis, Milagros Palacios and Keith Godin, Measuring
Labour Markets in Canada and the United States: 2008 Report, Fraser
Institute, August 2008, p. 11.

Montreal Economic Institute



Union certification: Developing a level playing field for labour relations in Quebec

4. Analytical

Review of Labour
Representation:

Union versus
Non-union Alternatives

Unionization is not the only model that
allows workers to be represented in the context of
labour relations. According to Harcourt and
Lam,! union certification serves only a small
portion of workers. By dividing employees into
seven theoretical groups, the authors show that
only two of these seven groups have their
interests served by certification. Even for workers
who could be potentially served by union
certification, the rigid system of certification will
not easily let them change their representative, for
example. In their view: “Certification is akin to a
political election in which the electorate is
permitted to vote only once, as if people’s
preferences are forever set in stone. [...] Certi-
fication makes unionism a take-it-or-leave-it-
choice for the entire bargaining unit, with little
regard for the increasingly diverse workforce,
their divergent interests, and their diverse
preferences for different kind