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Appellant, David Egilman, appeals two orders entered in

Ballinger v. Brush Wellman, Inc,, Case No. 96CV2532., We vacate

one of the orders in part and otherwise affirm.

Appellant is a physician who wae retained as an expert by
the plaintiffs in the Ballinger case, Concerned with the
possibility of juror contamination, the trial judge lssued an
worder Prohibiting Certain Extrajudicial Statemente” (gag
order), which prohibited the parties, attorneya, expert
witnesses, and witnesses within the contrcol of the parties from
making any extrajudicial statements about the case, including
gtatements made on Internet wébaitas.

Appellant allegedly published certain statements concerning
the trial and the judge on his password-protected website.

Without any service of process on appellant, the trial
judge issued a second order, entitled “Findings, Conclusions,
and Orders Concerning Sanctiong” (sanctione order), sanctioning
appellant for his violation of the gag order. Among other
gsanctions directmd at appeliant’'am testimony in the Ballinger
case, the ganctions order prohibited him from testifying sas a
witness in tha trial judge’s courtroom in the future.

Appellant contends that the sanctions order wae lasued

without procedural due progess. Appellant also contends that
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the gag order was a violation of his right to freedom of
expresgion. We agree with the first contention and do not reach
the gecond.
I.

Bafcre addressing the merits, we firat conclude that
appellant has standing to challange the sanctions order.

To ralse a constitutional claim in cColorade, a party must
allege an injury in fact to a legally protected interest,

Wimberly v, Ettenberg, 194 Colo. 163, 570 P.2d 535 (1%77). An

injury in fact may be potential. gee Romer v. Board of County

Commlgsioners, 956 P.2d 566 (Colo. 1998).

Liberty interests may be implicated when the government
restricte an individual’'s ability to purpue a chosen cccupation,
For liberty interests to be implicated, the restriction muat

involve total exclusion from a profession. Schware v, Board of

Bar Examiners, 353 U.8. 232, 77 B.Ct, 752, 1 L.Ed.2d 796 (1957),

A restriction that only partially limits a party’'s ability a
party to pursue a certain occupation, however, doea not
implicate a liberty interest, unless guch restriction damages a
party's “"good name, reputation, honor, or integrity” and thus
hampers his ability to obtain future employment. Board of

Regents v. Roth, 408 U.8, 564, 573, 92 8.Ct, 2701, 2707, 33

L.Bd.2d 548, 559 (1972).
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Here, the sanctions order only excludes the appellant from
appearing as an expert witness in one courtroom in Coleorado,
which does not constitute total aexclusion from & chosen
profession. However, the sanctions order finde that tha
appallant 1s blased, prejudiced, hostile, vindictive and
*neither objective [n]lor reliable.” This negative
characterization may potentially jecpardize appellant’as ability
to obtaln future employment aa an expert wltness,

A a result, we conclude that appellant has & potential
injury in fact to a protected interest and thus has standing to
challenge the sanctiona order.

II.

Appellant contends that the manctions order was imposed
without providing him procedural due process. We agres,

The trial court did not classify the sanctions against
appellant as a contempt proceeding under ¢.R.C.P. 107. Although
the sanctions order implicated a protected interest of
appellant, appellees contend that contempt procedures were not
mandatory because the sanction was primarily directed at the
Ballinger plaintiffs, As a result, the trial court did not
provide the appellant with the procedural protections of

cC,R.C,P. 107,
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We nesd not determine whether a trial court’s inherent
authority includes the power to sanction an individual outside
of the contempt procedures as provided by C.R.C.P. 107.
However, if, as here, such a sanction affects a protected
libarty interest, it must comply with the constitutional

minimume of procedural due process. Haly v. Digtrict Court, 189

Colo. 308, 310 539 P.2d. 1244, 1246 (1975) (“(Pletitioner is

entitled to detalled notice and an opportunity to be heard

besfore the contempt sanctlon can be imposed against her.r),
C.R.C.,P. 107 protects the procedural due process rightes of

the sanctioned individual. See In re Marriage of Johngon, 939

P.2d 479 (Colo. App. 1997). Thup, any other proceeding that
attempts to sanction an individuallmust comport with the
procedural due process requlrements of C.R.C,P., 107 and can not
be used to clrcumvent such protections.

Any punished conduct that tskes place outside of the sight
of the court 1s considered indirect contempt. C.R.C.P.
107(a) (3). In indirect contempt, an individual muast be afforded
formal service of the proceedings against him at least twenty
daye before such hearing, C.R,C.P. 107(c).

Here, appellant was not provided with any formal service of
process regarding the proceedings against him. There is no

evidence in the record to reflect that appellant had actual
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knowledge of the specific substance of the aliegation against
him and thus had no notice or opportunity to be heard. See
¢.R.C.P. 107(e) (mervice muat include affidavic explaining the
grounds for indirect contempt).

Because appellant was not provided with formal notice by
the court that he faced sanctions for violating the gag order,
the manctions order was entersd against appellant in violation
of his rights to procedural due process.

IIT.

Appellant additionally contends that the gag order 1s
unconstitutional. While we note that the gag order was entered
without the reguixred findings, based . on ouxn holding here, we do
not reach thie issue.

The sanctions order is vacated to the extent that 1% =
affects the future ability of the appellant to appear before the
trial court. In all other respects, tha orders are affirmed,

JUDGE ROTHENBERG and JUDGE VOGT concur.



